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Featured image: Donald Trump attends the 9/11 Observance Ceremony at the Pentagon in Washington,
DC, September 11, 2017. (Photo: Jim Mattis)

After  federal  courts  struck down Donald Trump‘s  first  two Muslim bans,  his  functionaries
crafted a third one. In an attempt to withstand judicial scrutiny by convincing the courts it is
not really aimed at Muslims, Trump’s new travel ban (Muslim Ban 3.0) cosmetically adds two
countries — Venezuela and North Korea — that do not have Muslim-majority populations.
Nevertheless,  the new ban suffers from the same constitutional  infirmities as the first and
second Muslim bans.

Trump’s  second  ban,  which  had  included  slight  changes  from his  first  one,  was  issued  on
March 6 and expired on September 24. It restricted travel to the United States by nationals
from Iran, Libya, Syria, Yemen, Somalia and Sudan.

The new ban, issued by Trump in a “proclamation” on September 24, restricts travel by
most  citizens  of  Iran,  Libya,  Syria,  Yemen,  Somalia,  Chad  and  North  Korea.  It  bars
everyone from Syria and North Korea from obtaining visas. Nationals from the other six
countries  will  be  subjected  to  varying  additional  security  checks.  Iranian  students  are
exempted from the ban.  It  also  forbids  Venezuelan government  officials  and their  families
from traveling to the US.

This newest iteration, like its predecessors, violates the First Amendment’s Establishment
Clause by prohibiting nationals from eight countries, including six with Muslim majorities,
from traveling to the United States.

During the presidential campaign, Trump clearly stated his goal of a “total and complete
shutdown  of  Muslims  entering  the  United  States.”  That  goal  apparently  continues  to
motivate his latest mean-spirited and unnecessary travel ban.

Muslim Ban 3.0 discriminates against people from all eight countries on the basis of national
origin, which violates the International Covenant on Civil and Political Rights (ICCPR), and
the  International  Convention  on  the  Elimination  of  All  Forms  of  Racial  Discrimination
(ICERD). The United States has ratified both treaties, making them “the supreme law of the
land” under the Constitution’s Supremacy Clause.

Trump’s new ban purports to specify how each of the eight countries falls short in providing
the  US  with  sufficiently  detailed  information  about  its  nationals  or  taking  adequate
precautions to protect US security interests.  But it  fails  to tie nationals of  those eight
countries to terror attacks in the United States.
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In February, the Department of Homeland Security concluded in an internal report that
“country of citizenship is unlikely to be a reliable indicator of potential terrorist activity.”
Indeed, the Cato Institute found that since 1975, no Americans have been killed on US soil
by a terrorist from any of the eight countries covered by the new ban.

Becca Heller, director of the International Refugee Assistance Project, stated,

“Of [the newly added] countries, Chad is majority Muslim, travel from North
Korea is already basically frozen, and the restrictions on Venezuela only affect
government  officials  on  certain  visas.”  She  added,  “You  can’t  get  any  more
transparent  than  that.”

“For the countries previously targeted, the targeting continues,” Zahra Billoo
of the Council  on American-Islamic Relations told reporters. She called the
three countries added to the ban “token additions.”

Anthony Romero, executive director of the ACLU, concurs.

“Six of President Trump’s targeted countries are Muslim,” he said. “The fact
that Trump has added North Korea — with few visitors to the US — and a few
government  officials  from Venezuela  doesn’t  obfuscate  the  real  fact  that  the
administration’s order is still a Muslim ban.” Romero noted, “President Trump’s
original sin of targeting Muslims cannot be cured by throwing other countries
onto his enemies list.”

The new ban does not apply to lawful permanent residents, people with valid visas, dual
citizens traveling on a passport from an unrestricted country, foreign nationals traveling on
a diplomatic visa, those who have been granted political asylum or immigration parole, or
people whose deportation would violate the Convention Against Torture.

Unlike Trump’s two prior bans, his new ban has no end date but requires periodic reviews. It
allows for the granting of waivers on a case-by-case basis if an individual “has previously
been admitted to the United States for a continuous period of work, study, or other long-
term  activity,”  “has  previously  established  significant  contacts  with  the  United  States,”
“seeks to enter the United States to visit or reside with a close family member (e.g., a
spouse, child, or parent) who is a United States citizen,” or “has been employed by, or on
behalf of, the United States Government.” There must be a determination that denial would
create an “undue hardship,” entrance would not “pose a threat to the national security or
public safety,” and entrance is “in the national interest.”

The discretion to grant these waivers is up to a consular officer or the commissioner of US
Customs and Border Protection, or the commissioner’s designee.

Muslim Ban 3.0 does not apply to refugees, who are currently limited by Trump’s first travel
ban. New rules governing refugees will reportedly be announced soon.

On June 26, the Supreme Court agreed to decide the legality of the second ban when it
reconvenes. Wishing to proceed promptly, the Court calendared oral arguments for October
10.  In  the  meantime,  the  high  court  allowed  parts  of  the  ban  to  go  into  effect.  But  it
specified that the government could not bar individuals who have a “bona fide relationship”
with a person or entity in the United States.

https://www.nytimes.com/2017/02/25/us/politics/travel-ban-nations-terror-risk.html?mcubz=3
https://www.cato.org/blog/new-trump-executive-order-fails-cost-benefit-test


| 3

Muslim Ban 3.0 violates the Supreme Court’s June 26 order by barring even those with a
bona fide relationship.  But  the new ban is  scheduled to  go into  effect  on October  15,  five
days after the date when the Court was scheduled to hear arguments on the legality of the
second ban. So,  in light of  Trump’s proclamation of  the third ban, the Supreme Court
vacated  the  October  10  court  date.  The  Court  ordered  the  government  and  those
challenging the ban to submit briefs by October 5 arguing whether the issue pending before
the high court — the legality of the second ban — is now moot in light of the new ban.

Several civil rights and religious organizations recently filed an amicus brief in the Supreme
Court, stating that hate crimes against Muslims have almost doubled since the first Muslim
ban was instituted.

Moreover, the National Iranian American Council issued a statement about the third ban,
saying,

“Casting  a  wider  net  only  validates  …  that  the  Muslim  Ban  was  but  the  first
step in a wider initiative to implement Islamophobic, racist, and xenophobic
policies that pander to the desires of Trump’s White supremacist base. These
are not ‘targeted’ restrictions but arbitrary ones that do not keep the country
safer and soil our national reputation.”

Why did Sudan disappear from the list in Muslim Ban 3.0? Because, Ryan Grim and Alex
Emmons write in The Intercept, the United Arab Emirates lobbied Washington on behalf of
Sudan and in return,  Sudan provided mercenaries for  the Saudi-  and UAE-led coalition
fighting in Yemen.

“The travel ban is being weaponized in odd but predictable ways,” Grim said.

Sudan is not a beacon of human rights.

 “Sudanese government forces have purposefully attacked civilians in Darfur,
South Kordofan, and the Blue Nile region, according to Human Rights Watch,
and the sitting president, Omar al-Bashir, has been charged with multiple
counts of genocide by the International Criminal Court, related to his actions in
Darfur,” according to Grim and Emmons.

When Muslim Ban 3.0 is challenged in court, it should be exposed for what it is, and struck
down as violative of the First Amendment, ICCPR and ICERD.
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