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With  the  March  24  ICTY  dec i s i on  condemn ing  Fo rmer  Bosn ian  Se rb
leader Radovan Karadzic for war crimes, exactly 17 years after NATO began its bombing
spree on Serbia,  international criminal justice revealed itself once again as an instrument of
US and NATO foreign policy.

[They  chose  that  the  24th  of  March  to  render  judgment  regarding  Karadzic  iquite
deliberately with a view to erasing the history of NATO crimes.]

If any doubts persist, it is worth remembering how the Former US Ambassador-at-Large for
War Crimes Issues, David Scheffer, perceived that tribunal. Writing about it in his memoirs,
Scheffer wrote unabashedly:

the tribunal was an important judicial tool, and I had enough support from
President Clinton, Secretary of State Madeleine Albright, Secretary of Defence
William  Cohen,  and  other  top  officials  in  Washington  to  wield  it  like
a battering ram in the execution of US and NATO policy. (All the Missing
Souls: A Personal History of the War Crimes Tribunals, Princeton University
Press, Princeton, 2012, p. 321. Our emphasis)

Justice Belied, The Unbalanced Scales of International Criminal Justice provides essential
background to understand how the whole international criminal law movement, of which the
International Criminal Tribunal for Yugoslavia is a part, has in fact undermined international
criminal law.

https://www.globalresearch.ca/author/baraka-books
http://www.barakabooks.com/karadzic-ruling-international-criminal-justice-as-battering-ram/
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The late Michael Mandel did groundbreaking work on the question, particularly with his 2004
book, How America Gets Away With Murder: Illegal Wars, Collateral Damage and Crimes
against Humanity. David Jacobs knew him well. Following is an excerpt from David Jacobs’s
important  contribution  to  Justice  Belied,  entitled  “How  the  International  Criminal
LawMovement Undermined International Law— Michael Mandel’s Groundbreaking
Analyses.”  Read  that  article  and  more  in  Justice  Belied,  The  Unbalanced  Scales  of
International Criminal Justice, edited by Sébastien Chartrand and  John Philpot.

*       *       *

click to order book directly from Baraka books

“How  the  International  Criminal  Law  Movement  Undermined
International  Law— Michael  Mandel’s  Groundbreaking  Analyses.”

by David Jacobs, (Excerpt)

(…) As Michael put it, it is “the quite massive and unspeakable criminality of the world’s
richest countries and particularly that of the United States of America.”[3]

The only rational assumptions are that international criminal law will be firmly subordinated
to power, that impunity will be a perk of economic and military hegemony, and that the
usual suspects will continue to be rounded up while America gets away with murder.[4]

Michael Mandel

Michael surgically eviscerated the foundational pretensions of the international criminal law
movement in works such as his 2004 publication, How America Gets Away With Murder:
Illegal Wars, Collateral Damage And Crimes Against Humanity. Michael’s view was that the
old, anti-war order of international law, which recognised the sovereign equality of nations
and anathematised unilateral aggressive war, had to be overthrown to legitimise the “new
world order” crystallising after the end of the Cold War. The new order was characterised by
the desire of the United States to violently and unilaterally impose “regime change” on
governments  it  held  in  contempt.  This  new  order  needed  legal  sanction,  and  the
international criminal law movement obliged by fatally undermining the old order governed
by the UN Charter and the Nuremberg Principles.

Michael’s argument, made with unassailable logic, is that given the context of NATO’s illegal
attack on Yugoslavia in 1999, the International Criminal Tribunal for the Former Yugoslavia
(the  “flagship”[5]  post-Nuremberg  tribunal  first  promoted  by  the  movement),  in  turning  a
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blind eye to the illegality of the attack, had no option but to become implicated in “the
overthrow of international law and the UN Charter’s fundamental principles.”[6] Thus the
ICTY (and by extension the International Criminal Court and the ad hoc tribunals such as the
International Criminal Tribunal for Rwanda) had to fashion a “substitute legality”[7] in the
form of the current face of international criminal law promoted by the international criminal
law movement.

Michael’s  starting  points  include  the  Charter  of  the  United  Nations:  the  “fundamental
document of the old world order,” [8]  the “world’s constitution,”[9]and the Nuremberg
Principles.[10] The central tenets of the UN Charter are:

[T]he equality of states and the prohibition of the use of force in international relations.
Violence is only permissible when authorized by the Security Council… The only permissible
unilateral  use  of  military  force  is  the  strictly  limited  right  of  self-defence,  temporarily
available until the Security Council can deal with the situation.[11]

The  Preamble  to  the  UN  Charter  expressly  sets  out  as  its  goal  “to  save  succeeding
generations from the scourge of war.” Principle IV of the Nuremberg Principles sets out that
crimes against peace, war crimes, and crimes against humanity are punishable as crimes
under  international  law.  Principle  IV  defines  crimes  against  peace,  in  part,  as  “planning,
preparation, initiation or waging of a war of aggression or a war in violation of international
treaties, agreements or assurances.” In a statement often cited by Michael in his writings
and speeches, the judgment of the Nuremberg Tribunal famously declared:

War is essentially an evil thing. Its consequences are not confined to the belligerent states
alone, but affect the whole world. To initiate a war of aggression, therefore, is not only an
international  crime;  it  is  the  supreme  international  crime  differing  only  from  other  war
crimes  in  that  it  contains  within  itself  the  accumulated  evil  of  the  whole.[12]

Michael pointed out that collateral to the establishment of the various new international
criminal tribunals to try war crimes and crimes against humanity was the 1999 war over
Kosovo  “fought  under  the  legally  preposterous  claim  of  unilateral  ‘humanitarian
intervention,’”  and  the  “mortal  blow”  to  the  UN  Charter  of  the  2001  war  against
Afghanistan, “under the equally preposterous claim of self-defence.”[13]

It is in the furnace of the NATO attack on Yugoslavia that the ICTY and the “substitute
legality,” which the international criminal law movement is enamoured of, were forged.
Under the “old world order,” the forcible violation of national sovereignty was a violation of
the  “sound  and  precious  anti-war  principles  of  the”[14]  UN Charter  and  the  supreme
international crime. While NATO spokespersons tried to justify the attack on the pretext of
“humanitarian  intervention”  (now  renamed  with  the  more  soothing  soubriquet,
“responsibility  to  protect”[15])  such  pretext  was  itself  an  admission  of  criminality:

‘Humanitarian  intervention’  by  military  force  finds  no  place  in  the  Charter  of  the  United
Nations,  because  for  the  generation  who  wrote  the  Charter  the  ‘scourge’  was
war betweenstates, the violation of national sovereignty that was Nuremberg’s ‘supreme
crime’… The notion of a ‘humanitarian war’ would have rang in the ears of the drafters of
the UN Charter as nothing short of Hitlerian, because it was precisely the justification used
by Hitler himself for the invasion of Poland six years earlier.

Michael showed beyond doubt that the NATO attack was a violation of the UN Charter and a
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crime  against  peace—a  crime  punishable  under  international  law.  It  was  a  war  of
aggression, a war in violation of international treaties, agreements or assurances, not least
in breach of the UN Charter and the NATO Treaty. The latter Treaty including the Preamble
and Articles 1 and 7 thereto attests to the primary responsibility of the UN Security Council
and the subordination of NATO to the UN Charter. As he explained:

Neither  Security  Council  authorization  nor  self-defence was  even claimed by  NATO as
justification for the use of force… The preamble of the NATO Treaty (1949) states that the
signers of this document are attesting to their commitment to the premises of the United
Nations Charter as well as their resolve to live amicably with all human beings.[16]

(…) To purchase Justice Belied, click here.
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