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“Freedom of the press in the world will cease to exist if a judge in one country is allowed to
bar publication of information anywhere in the world.” — Martin Baron, Executive Editor,
The Washington Post, Dec 13, 2018

It had been shrouded in secrecy akin to the deepest conspiracy, but the trial of Cardinal
George Pell, while not letting much in the way of publicity in Australia, was always going to
interest beyond the walls of the Victorian County Court. This was the legal system of a
country, and more accurately a state of that country, glancing into the workings of the
world’s first global corporation and its unsavoury practices. The Catholic Church, in other
words, had been subjected to a stringent analysis, notably regarding the past behaviour of
one of its anointed sons.

Cardinal Pell, a high-ranking official of the Catholic Church and financial grand wizard of the
Vatican, was found guilty on December 11 of historical child sexual abuses pertaining to two
choir boys from the 1990s. But details remain sketchy. We know, for instance, that the
number of charges was five, and that the trial has been designated “the cathedral trial”.
We also know that a first trial failed to reach a verdict.

Scrutiny from the Australian press gallery and those who had been victims of sexual abuse
at the hands of priests over the years, was limited for reasons peculiar to this country’s
ambivalence to open discourse. They were told that would be so.

The Pell case is a classic instance of suppression laws in action and, more particularly, their
appeal in the Victorian jurisdiction that was not dimmed with the passage of the Open
Courts Act 2013 (Vic). Section 4 of the Act noting “a presumption in favour of disclosure of
information to which a court or tribunal must have regard in determining whether to make a
suppression order” has proven a fairly weak exercise.

Victorian judges, such as former Victorian Supreme Court Justice Betty King, have gone so
far as to boast about the frequency they have handed down such orders. Former Victorian
Chief Justice Marilyn Warren, writing in October 2015, illustrated the classic struggle
between the media which “has its own interests” and the judicial system. “Crime,” she
reminds us prosaically, “sells.”

Little wonder then that Judge Peter Kidd relented to the prosecutor’s request in the Pell
case that a gag order be imposed ahead of the trial “to prevent a real and substantial risk of
prejudice to the proper administration of justice.”

The suppression order issued by the Victorian County Court is still in force, covering “all
Australian states and territories” and “any website or other electronic or broadcast format
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accessible within Australia”. The reason lies in a connected trial, known as the swimmers’
trial, in which Pell is also being tried for allegedly abusing two other boys at a Ballarat
swimming pool in Victoria during the 1970s, proceedings of which will take place in late
February or early March.

Australian newspapers have engaged in what can only be regarded as an absurd song and
dance that demonstrates the hollow, ceremonial nature of such restrictions. Melbourne’s
The Age noted how “we are unable to report their identity due to a suppression order.”
(Tantalising!) The paper did, however, note that,

“Google searches for the person’s name surged on Wednesday, particularly in
Victoria. Two of the top three search results on the suppressed name showed
websites that were reporting the charges, the verdict and the identity of the

person in full.”
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The Daily Telegraph huffed with “the nation’s biggest story” in its front-page headline. “A
high profile Australian with a worldwide reputation has been convicted of an awful crime.”
In evident terror, the paper has done its best to delete any links on the web to that initial
story. Likewise the Herald Sun of Melbourne, despite its agitated bold headline “Censored.”

Other Australian outlets have also been cowed. Josh Butler of 10 Daily sounded
anguished.

“We'd like to tell you what happened, instead of speaking in riddles, but our
legal system - specifically, the legal system of one Australian state - forbids us
from telling you.”
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In the words of feminist and voluble website Mamamia,

“we too cannot report on the person’s identity or the crime they have been
found guilty of.”

Spot the Australian in question, but in heaven’s name do not mention him in Australia
proper. The pathology of suppression proves irresistible.

It was left to foreign press services to run with the story, or not, as it were, leaving an
absurd spectacle of neurotic meanderings in its wake. Some agencies, like Reuters and
Associated Press, played the cautious card and resisted temptation. Reuters’
spokeswoman, Heather Carpenter, insisted that Reuters was “subject to the laws of the
countries in which we operate”.

In the United States, the reaction was particularly determined, though the enthusiasm did
not spread to The New York Times, despite that paper having given extensive coverage to
the allegations themselves. The paper’s deputy general counsel, David McCraw, claimed
that the paper was abiding by the court’s order “because of the presence of our bureau
there. It is deeply disappointing that we are unable to present this important story to our
readers in Australia and elsewhere.” Press coverage of judicial proceedings, he insisted,
was “a fundamental safeguard of justice and fairness.”

The Washington Post, National Review, Daily Beast and National Public Radio were all busy
in their efforts to run stories on Pell. The Daily Beast has, however, geoblocked reports to
Australian readers. In the words of the outlet’s editor, Noah Shachtman, “We understood
there could be legal, and even criminal, consequences if we ran this story.”

In a global, relentless information environment, one accessible at the search on a phone,
suppression orders retain an anachronistic insensibility. When it comes to matters
concerning an individual of such standing and influence as Cardinal Pell, including the
clandestine institution he has represented for decades, the courts risk looking all too cosy
with creatures of power.

While barristers rightly seek to defend their clients and hope, often elusively, for that fair
trial to be extracted from a prejudiced milieu, such court directives smack of theatrical
illusion rather than impact. Imposing suppression orders can be a case less of assisting the
accused have a fair trial than preventing discussing what is already available. To make
them function in any effectual manner would be to select jurors hermetic and immune to the
Internet or an interest in foreign news sources - a nigh impossible task. Victoria’s judges,
like King Canute, are attempting to control the tide in vain.
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