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The Non-Proliferation Treaty (NPT) is a part of the Law of Peace and the Law of
War. However, the obligations included in the treaty are dependent upon states’ attitudes
regarding other issues. Non-use of nuclear weapons is directly related to negotiations done
for the purpose of non-proliferation of nuclear weapons, non-production or accumulation
through other ways and disarmament. In our day, prevention of the proliferation of nuclear
weapons has been one of the current issues of international law.

The present study is of crucial significance due its endeavor to clarify the general
principles of Humanitarian Law in relationship with nuclear weapons threat. Until
this moment, a special norm significantly limiting or completely prohibiting the use of
nuclear weapons has not been accepted in international law; however, customary
international humanitarian law regarding the use of nuclear weapons holds a great value
because of its purpose to eliminate nuclear weapons as means of war through ascertaining
their non-use and also to appease the importance of nuclear ascendency. In this context,
the NPT regime and its relationship with international humanitarian law will be argued in this
paper. Firstly, the NPT background, emergence process, main purposes and principles will
be analyzed considering the legal framework of NPT. One of the main parts of the study is
the legal framework of the NPT regime. In this section, especially Atoms for Peace will be
evaluated in detail.

The United State as the first country to produce nuclear weapons used them in Hiroshima
and Nagasaki. However when the United States came face to face with the effects of this
technology, it asked for prevention of nuclear weapons’ proliferation and in this accordance
it refused to share its nuclear information with other states and kept it secret. In 1949, after
the Soviet Union attained the capacity to develop nuclear weapons, the United States
shared its technological developments regarding nuclear weapons for the first time with its
British ally[1]

After the United States’ decision to share its nuclear information, a nuclear proliferation
racing began. Afterwards, testing process of the nuclear weapons started. As a result,
following the United States SSCB, Britain and France realized their first nuclear tests. During
early 1960s, in a study done at US president Kennedy’s order, in the coming 20 years, which
is until 1980s, almost 40 states would be able to produce nuclear weapons. [2] This issue
caused a lot of concern especially for the United States and the Soviet Union. Moreover,
between the two states consensus has not been achieved on non-proliferation of nuclear
weapons. This has been the case until 1964 when the People’s Republic of China performed
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its first nuclear weapons’ test. But, since this date the United States and the Soviet Union
could come to the point on the same side. In the end, having already begun with Ireland’s
attempts and under the UN nuclear disarmament as a result of the ongoing negotiations,

the Nuclear Non-Proliferation Treaty (NPT) was opened for signature on July 1%, 1968 on the
proposal of Ireland and has been signed by majority of the sovereign states. NPT whose
main purpose is to prevent the proliferation of nuclear weapons developed through the
softening of the Cold War. Except for the UN Security Council’s five permanent members, all
the states who have signed the NPT are forbidden to accumulate nuclear weapons (Article
I1). By signing this Treaty, nuclear powers have accepted to give technical support to those
states which seek peaceful nuclear technology, to negotiate for nuclear disarmament, to
decrease number of nuclear weapons and finally complete disarmament.

Non-nuclear weapon states who intend to accumulate nuclear energy are obliged to allow
the International Atomic Energy Agency (IAEA) [3] to control nuclear plants in order to make
sure of preventing deflection of nuclear materials into weapons (Article IIlI). States
possessing nuclear weapons stipulate not to transfer nuclear weapons to non-nuclear states
and non-nuclear states stipulate not to accept nuclear weapons if proposed by armed states
(Article Il and 111).

Preventing the proliferation of nuclear weapons, disarmament and the peaceful use of
nuclear energy, constitute the three main objectives of the NPT.

The NPT has accepted the advantages of nuclear technology used for peaceful purposes but
has not clarified if the same technology can be used in making nuclear weapons. In this
regard Nuclear Weapon States and Non-Nuclear Weapon States have been differentiated in
the NPT. In the Treaty, Nuclear Weapon States have been identified as states that have

tested one nuclear weapon before January 1%, 1967.

At the time that the NPT was signed the five permanent UN Security Council members, the
U.S., USSR, Britain, France and China are the five official nuclear weapon states. India and
Pakistan were known to have nuclear weapons and Israel’s nuclear weapons were deemed
to hold a strong suspicion, however, none of these countries have signed the NPT. According
to this embodiment, before the emergence of the Treaty the states which have exploded a
nuclear device would not give up this capability by developing controlled nuclear chain
reaction.

In Article VI of the NPT, despite “Each of the Parties to the Treaty undertakes to pursue
negotiations in good faith on effective measures relating to cessation of the nuclear arms
race at an early date and to nuclear disarmament ..."” phrase these states have not allowed
a provision which would bind themselves. Some states, particularly India have described this
differentiation inherent in the NPT as discrimination and clearly announced that it will not be
a party to the Treaty and conducted its first nuclear weapons tests in 1974.

Pakistan also announced that it will not be a party to the NPT and has carried out its first
nuclear test in 1998. These two states are not party to the NPT thus do not have the status
of “nuclear weapon states” but rather are called “de facto nuclear weapons state” or “states
which are going to get nuclear weapons” are recognized capacity.[4]

In recent years, nuclear disarmament, developed out of concern for humanitarian suffering,
has failed. But a genuine nuclear disarmament process has not been realized and none of
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the nuclear weapons states has left their nuclear weapons and after the many of
disarmament conferences and treaties (such as START | and SART Il) coordinated so far,
nuclear weapons have not been completely eliminated. Although mentioned treaties can be
considered as an important step towards the reduction of nuclear weapons, but the path to
nuclear disarmament is long.

This means that the nuclear disarmament targeted by Article VI of the Non-Proliferation
Treaty (NPT) has not been realized. Article VI of the treaty explicitly commits all states to
“pursue negotiations in good faith on effective measures relating to cessation of the nuclear
arms race at an early date and to nuclear disarmament”. In this respect, the most important
problem is that the nuclear weapons states have assimilated the nuclear deterrence politics.
Accordingly, the nuclear disarmament process would be completely undermined as long as
the states continue to adopt deterrence policy.

One question is if International Humanitarian Law (IHL) and NPT are directly bound. One of
the most important goals of the NPT regime is achieving nuclear disarmament. Article VI of
the NPT commits all of the states parties to pursue negotiations in good faith on nuclear
disarmament. Therefore, it seems far from in appropriate to ask if nuclear disarmament is
one of the humanitarian goals of the NPT regime.

IHL provision in the Final Document agreed by the 2010 NPT Review Conference reads as
follows: “The Conference expresses its deep concern at the catastrophic humanitarian
consequences of any use of nuclear weapons and reaffirms the need for all States at all
times to comply with applicable international law, including international humanitarian
law”.[5]As a consequence, all of the NPT parties have obligated themselves to comply with
IHL regardingan NPT commitment for nuclear weapons due to their accountability within the
NPT review process. The combination of committments in NPT includes the fundamental NPT
Article VI obligation of good faith negotiation of nuclear disarmament. This provision is
important as it enables a critic to better read between the lines of the provision and make
better sense of it; it comes in a section of the Final Document entitled “Conclusions and
recommendations for follow-on actions” and is inserted in Part | of that section, “Nuclear
Disarmament” under “Principles and Objectives”. The heading for Part | reads:

Effective and urgent implementation of article VI of the Treaty on the Non-
Proliferation of Nuclear Weapons and paragraphs 3 and 4(c) of the 1995
decision entitled ‘Principles and objectives for nuclear non-proliferation and
disarmament’, and building upon the practical steps agreed to in the Final
Document of the 2000 Review Conference of the Parties to the Treaty on the
Non-Proliferation of Nuclear Weapons, the Conference agrees on the following
action plan on nuclear disarmament which includes concrete steps for the total
elimination of nuclear weapons.[6]

Annex of 1995 Review and Extension Conference of the Parties to the NPT reads:

“The Conference further agreed that Review Conferences should look forward
as well as back. They should evaluate the results of the period they are
reviewing, including the implementation of undertakings of the States parties
under the Treaty, and identify the areas in which, and the means throug
hwhich, further progress should be sought in thefuture”.[7]Substantially IHL
supports non use of nuclear weapons. This fact has been realized in the
Preamble of the NPT. First Preamble of NPT reads: “Considering the
devastation that would be visited upon all mankind by a nuclear war and the
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consequent need to make every effort to avert the danger of such a war and to
take measures to safeguard the security of peoples ..."”.[8]

Consequently we can see the connection between non-use of nuclear weapons and nuclear
disarmament in the origins of the NPT. In this context, both of the Soviet Union and the
United States after opening of the NPT for signature, proposed an agenda including “the
cessation of testing, the non-use of nuclear weapons, the cessation of production of
fissionable materials for weapons use, the cessation of manufacture of weapons and
reduction and subsequent elimination of nuclear stockpiles ...”.[9]

The action plan was adopted by a review proceeding provided for by the treaty, as part of
the strengthened review process agreed to in connection with the 1995 legally binding
decision to extend the treaty indefinitely. It represents states parties’ collective
understanding of the appropriate means for implementation of Article VI. Implementation of
action plan commitments consequently would be strong evidence that states parties are
complying with Article VI and the NPT. This point certainly applies to the IHL commitment,
due to the close interconnection with the application of IHL to the realization of core
purposes of the NPT, prevention of nuclear war, and disarmament.[10] Meanwhile,
International Court of Justice (IC)), in 1996 advisory opinion on legality of the threat or use of
nuclear weapons, predicated the application of IHL to nuclear weapons.[11] In this context,
it would not be wrong if we say that ICJ has a humanitarian approach to nuclear
disarmament as an NPT commitment.

Although there is no direct discussion and naming of IHL in the NPT, the treaty owes its
validity to IHL. If the IHL aspect is excluded from the NPT the treaty and its binding value
would be eradicated. Thus skipping IHL in NPT and its additional commitments would
somehow be denying those commitments. As a justifying example, in Article VI the
commitment of disarmament actually verifies a humanitarian law commitment. As a
consequence, it is far from overestimation that IHL and NPT are directly connected. As a
result, it is necessary that a clear explanation of the exact requirements to bring the current
policies of nuclear weapons states into compliance with IHL rules and the NPT regime be
made.

Reasonably enough, had the disarmament commitment in Article VI of NPT been applied by
nuclear weapons states, the international community of the present day would not have had
to deal with cases such as Iran or North Korea.

Consequently, in order to have a consistent disarmament regime some of the states have
proposed that establishing of a standing body or annual meetings may be favorable.
Without doubt, for realizing the objectives of Article VI of the NPT framework for governance
should be reviewed. Besides, in order for disarmament process to succeed, Article VI of the
NPT should be strengthened. Important than anything else, creation of a global
disarmament treaty may be a considerable undertaking to develop the regime and realize
the nuclear disarmament. For this reason, it is necessary that all of the states (nuclear
weapons states and non nuclear weapons states) participate in negotiations on this
continuum.

Saheed Bagheri is Assistant Professor of Law, Department of International Law, Akdeniz
University, Turkey. sbagheri@akdeniz.edu.tr.
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